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RULES  AND  REGULATIONS 


Title  42— Public  Health 

CHAPTER  I — PUBLIC  HEALTH  SERVICE, 

DEPARTMENT  OF  HEALTH,  EDUCATION, 

AND  WELFARE 

PART  123— STATE  HEALTH  PLANNING 
AND  DEVELOPMENT  AGENCIES  - 

Designation  and  Funding — Interim 
Regulations 

On  March  19,  1976,  a  Notice  of  Pro¬ 
posed  Rulemaking  was  published  In  the 
Federal  Register  (41  FR  11688)  propos¬ 
ing  to  amend  Title  42,  Code  of  Federal 
Regulations,  as  follows : 

1.  To  add  to  Part  122  thereof  a  new 
Subpart  D,  entitled  "Procedures  and 
Criteria  for  Review  of  New  Institutional 
Health  Services”. 

2.  To  add  to  Subchapter  K  thereof  a 
new  Part  123,  entitled  ‘‘State  Health 
Planning  and  Development  Agencies”, 
and  to  add  to  such  new  Part  123  the  fol¬ 
lowing  new  subparts:  Subpart  A,  entitled 
“Definitions”;  Subpart  B,  entitled 
“Designation  of  State  Health  Planning 
and  Development  Agencies”:  Subpart  C. 
entitled  “Grants  to  State  Health  Plan¬ 
ning  and  Development  Agencies”;  Sub¬ 
part  D,  entitled  “Statewide  Health 
“Coordinating  Councils”;  and  Subpart  E, 
entitled  “Certificate  of  Need  and  Review 
of  New  Institutional  Health  Services.” 

3.  To  revise  Part  100  thereof,  which  as 
so  revised  would  be  entitled  “Limitation 
on  Federal  Participation  for  Capital  Ex¬ 
penditures”. 

The  regulations  under  items  1  and  2 
above  were  proposed  as  part  of  the  De¬ 
partment’s  implementation  of  Title  XV 
of  the  Public  Health  Service  Act,  added 
by  Pub.  L.  93-641.  The  revision  of  Part 
100  is  in  part  made  necessary  by  Pub.  L. 
93-641,  and  in  part  results  from  the 
Department’s  experience  in  carrying  out 
its  responsibilities  under  section  1122  of 
the  Social  Security  Act. 

Interested  persons  were  afforded  the 
opportunity  to  participate  in  the  rule- 
making  process  by  submitting  written 
comments  concerning  the  proposed  reg¬ 
ulations  no  later  than  May  3,  1976. 

A  large  number  of  comments  (in  ex¬ 
cess  of  3.000)  have  been  received  con¬ 
cerning  the  proposed  regulations,  and 
those  comments  are  being  analyzed  with¬ 
in  the  Department.  It  is  clear,  however, 
that  a  thorough  study  of  the  comments 
and  the  revision  of  the  proposed  regula¬ 
tions  on  the  basis  of  that  analysis  will 
take  a  period  of  several  weeks.  To  await 
the  completion  of  that  work  before  pro¬ 
ceeding  further  with  the  implementation 
of  Title  XV  of  the  Public  Health  Service 
Act  (“the  Act”)  would  be  to  delay  that 
implementation  in  a  manner  which,  in 
the  judgment  of  the  Secretary,  is  neither 
necessary  nor  wise. 

Designation  of  Health  Systems  Agen¬ 
cies  (HSAs)  for  one-half  of  the  health 
service  areas  in  the  nation  has  now  been 
accomplished  through  the  execution  by 
the  Secretary  of  conditional  designation 
agreements  with  such  agencies  under 
section  1515  of  the  Act.  It  is  anticipated 
that  HSAs  will  be  designated  for  most 
health  service  areas  by  the  aid  of  June. 

The  next  steps  In  the  Title  XV  process 


are  the  designation  and  funding  of  State 
health  planning  and  development  agen¬ 
cies  (“State  Agendles”)  under  section 
1521  of  the  Act  and  the  establishment 
of  Statewide  Health  Coordinating  Coun¬ 
cils  (SHCCs)  under  section  1524.  It  is 
essential  that  the  State  Agencies  and 
SHCCs  be  permitted  to  begin  their  Title 
XV  activities  at  the  earliest  possible 
date  in  order  that  they  may  provide 
guidance  and  assistance  to  HSAs  in  the 
performance  by  the  latter  of  local  health 
planning  and  development  functions  and 
in  order  that  they  may  begin  the  de¬ 
velopment  of  their  own  State  health 
plans. 

Because  of  this  urgent  need,  and  for 
the  additional  reasons  outlined  below, 
the  Secretary  has  concluded  that  it  Is 
necessary  as  well  as  appropriate  to  is¬ 
sue  regulations,  effective  immediately, 
which  will  enable  him  to  designate  and 
fund  State  agencies  without  awaiting  the 
analysis  of  the  comments  received  on  the 
Match  19  Notice.  Those  regulations, 
which  are  set  out  below,  relate  only  to 
the  designation  of,  and  the  award  of 
grants  to,  State  health  planning  and  de¬ 
velopment  agencies  and  the  establish¬ 
ment  of  SHCCs,  and  are  issued  on  an  in¬ 
terim  basis.  It  is  emphasized  that  these 
interim  regulations  will  serve  only  as  a 
basis  for  the  initial  designation  and 
funding  of  State  Agencies  pending  the  is¬ 
suance  of  final  regulations  based  upon 
the  comments  received  in  response  to  the 
Notice  of  Proposed  Rulemaking.  Each 
designation  agreement  entered  into  dur¬ 
ing  the  interim  period  will  contain  a  pro¬ 
vision  stating  that  the  agreement  will 
automatically  terminate  upon  the  occur¬ 
rence  of  either  of  the  following:  (1)  the 
execution  of  a  new  agreement  conform¬ 
ing  to  the  requirements  of  those  final 
regulations,  or  (2)  the  expiration  of  a 
period  following  the  publication  of  the 
final  regulations  which  the  Secretary,  af¬ 
ter  consultation  with  the  Governor,  de¬ 
termines  to  be  reasonable  to  enable  the 
State  to  execute  such  a  new  agreement 
and  so  notifies  the  Governor  in  writing. 
It  is  anticipated  that  a  period  of  90  days 
will  normally  be  considered  reasonable 
for  this  purpose. 

It  is  further  noted  that  only  those 
regulations  which  relate  to  State  Agency 
designation  and  funding  and  to  the 
SHCCs — Subparts  A,  B,  C,  and  D  of 
Part  123 — are  being  made  effective  in 
this  manner.  The  remaining  (and,  in  the 
opinion  of  the  Secretary,  the  most  con¬ 
troversial)  portions  of  the  March  19  No¬ 
tice  will  become  effective  only  after  the 
public  Comments  thereon  have  been 
thoroughly  studied  and  the  regulations 
modified  accordingly.  Similarly,  the 
regulations  made  effective  by  this  No¬ 
tice  will  be  modified  as  the  Secretary 
finds  appropriate  in  light  of  the  public 
comments  already  received. 

Additional  factors  influencing  the  Sec¬ 
retary  in  his  decision  to  issue  these  in¬ 
terim  regulations  are  (1)  the  non-com¬ 
petitive  nature  of  the  State  Agency  des¬ 
ignation  and  funding  process,  and  (2) 
the  unusual  detail  of  the  authorizing 
statute,  resulting  in  a  relatively  narrow 
scope  for  substantive  regulatory  addi¬ 
tions  to  the  provisions  of  the  Act. 


With  regard  to  (1),  the  State  Agency 
to  be  designated  by  the  Secretary  for 
each  State  must  be  “selected  by  the 
Governor”  of  that  State  (section  1521(a) 
of  the  Act).  Moreover,  the  agreement 
designating  each  State  Agency  is  be¬ 
tween  the  Secretary  and  the  Governor. 
Because  of  their  close  involvement  in  this 
aspect  of  the  Title  XV  program,  the  Sec¬ 
retary  consulted  with  the  Governors  be¬ 
fore  reaching  his  decision  to  issue  the 
interim  regulations.  The  view  prevailing 
among  the  Governors  who  expressed  a 
viewpoint  was  that  the  publication  of 
final  regulations  on  an  interim  basis  was 
not  objectionable,  so  long  as  the  regula¬ 
tions  constituted  the  bare  minimum 
necessary  under  the  statute  to  enable 
the  Secretary  to  go  forward  with  the 
designation  and  funding  of  the  State 
Agencies.  The  interim  regulations  set  out 
below  meet  that  test:  the  regulations 
consist  of  a  restatement  of  the  statute, 
together  with  such  additions  to  the 
statutory  language  as,  in  the  judgment 
of  the  Secretary,  are  legally  or  program¬ 
matically  required  for  the  implementa¬ 
tion  of  the  statute. 

Accordingly,  a  new  Part  123  is  added 
to  Title  42,  Code  of  Federal  Regulations, 
as  set  forth  below. 

Effective  date:  This  Part  will  become 
effective  on  June  3, 1976. 

Dated:  May  24. 1976. 

James  F.  Dickson, 

Acting  Assistant  Secretary 
for  Health. 

Approved:  May  27, 1976. 

David  Mathews, 

Secretary. 

Subpart  A — Definitions 
123.1  Definitions 

Subpact  8 — Designation  of  State  Health  Planning 
and  Development  Agencies 

123.101  Purpose  and  Scope. 

123.102  Application. 

123.103  Contents  of  application. 

123.104  State  administrative  program. 

123.105  Conditional  Designation  Agree¬ 

ments. 

123.106  Pull  Designation  Agreements. 

123.107  Performance  of  functions  by  other 

than  the  State  Agency. 

123.106  Renewal  and  termination  of  agree¬ 
ments. 

123.109  [  Reserved  1 

123.1 10  Special  provisions  for  certain 

States — Section  1536  of  the  Act. 

Subpart  C — Grants  to  Stale  Health  Planning  and 
Development  Agencies 

123.201  Applicability 

123.202  EliglbUlty. 

123.203  Application 

123.204  Grant  award 

123.205  Grant  payments 

123.206  Use  of  grant  funds. 

123.207  Nondiscrimination. 

123.208  Grantee  accountability. 

123.209  Applicability  of  45  CFR  Part  74. 

123.210  Additional  conditions. 

123.211  Additional  grants  to  certain  State 

Agencies — Section  1636  of  the 

Act. 

Subpart  D — Statewide  Health  Coordinating 
Councils 

123.301  Purpose  and  scope. 

123.302  Establishment. 

123.303  Composition. 
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123.304  |  Reserved) 

123.306  [Reserved] 

123.306  Functions. 

123.307  Special  provision  for  membership 

of  oertaln  SHCC’e — Section  1636 
of  the  Act. 

Authority:  Sec.  216,  68  Stat.  690  (  42  U.8.C. 
216) ;  Sees.  1621-26,  1632,  1636  of  the  Public 
Health  Service  Act;  88  Stat.  2242-49. 

Subpart  A — Definitions 

§  123.1  Definitions. 

As  used  in  this  part; 

(a)  "Act”  means  the  Public  Health 
Service  Act,  as  amended. 

(b)  "Conditionally  designated  State 
Agency”  means  an  agency  of  the  gov¬ 
ernment  of  a  State  which  has  been  des¬ 
ignated  as  a  State  health  planning  and 
development  agency  on  a  conditional 
basis  pursuant  to  section  1521(b)  (2)  of 
the  Act. 

(c)  "Designation  agreement”  means  an 
agreement  entered  into  or  renewed  pur¬ 
suant  to  section  1521  of  the  Act. 

(d)  “Fully  designated  State  Agency” 
means  an  agency  of  the  government  of  a 
State  which  has  been  designated  as  a 
State  health  planning  and  development 
agency  pursuant  to  section  1521(b)(3) 
of  the  Act. 

(e)  "Governor”  means  the  chief  ex¬ 
ecutive  officer  of  a  State  or  his  designee. 

(f)  “Grant  period”  means  the  period 
with  respect  to  which  assistance  Is  pro¬ 
vided  under  Subpart  C  of  this  part. 

(g)  “Health  service  area”  means  an 
area  designated  by  the  Secretary  pur¬ 
suant  to  section  1511  of  the  Act  as  a 
health  service  area. 

(h)  "Health  systems  agency”  means 
a  conditionally  or  fully  designated  health 
systems  agency  designated  pursuant  to 
section  1515  of  the  Act  and  42  CFR 
Part  122. 

(i)  "Provider  of  health  care”  means 
an  individual — 

(1)  who  is  a  direct  provider  of  health 
care  (including  (but  not  limited  to)  a 
physician,  dentist,  nurse,  podiatrist,  or 
physician  assistant)  in  that  the  individ¬ 
ual’s  primary  current  activity  is  the  pro¬ 
vision  of  health  care  to  individuals  or 
the  administration  of  facilities  or  insti¬ 
tutions  (including  hospitals,  long-term 
care  facilities,  outpatient  facilities,  and 
health  maintenance  organizations)  in 
which  such  care  is  provided  and,  when 
required  by  State  law,  the  individual  has 
received  professional  training  in  the  pro¬ 
vision  of  such  care  or  in  such  adminis¬ 
tration  and  is  licensed  or  certified  for 
such  provision  or  administration,  or 

(2)  who  is  an  indirect  provider  of 
health  care  in  that  the  individual: 

(i)  holds  a  fiduciary  position  with  or 
has  a  fiduciary  interest  in,  an  entity  de¬ 
scribed  in  paragraph  (i)  (2)  (ii)  (B)  or 
(D)  of  this  section;  (for  purposes  of  this 
paragraph,  a  “fiduciary  position  or  inter¬ 
est”  as  applied  to  any  entity  means  a  po¬ 
sition  or  interest  with  respect  to  such 
entity  affected  with  the  character  of  a 
trust,  including  members  of  boards  of  di¬ 
rectors  and  officers,  majority  sharehold¬ 
ers,  agents  and  attorneys) ; 
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(ii)  receives  (either  directly  or  through 
his  spouse)  more  than  one-tenth  of  his 
gross  annual  income  from  any  one  or 
combination  of  the  following: 

(A)  fees  or  other  compensation  for  re¬ 
search  into  or  instruction  in  the  pro¬ 
vision  of  health  care; 

(B)  entities  (or  associations  or  or¬ 
ganizations  composed  of  such  entities) 
engaged  (or  comprised  of  individuals 
who  are  engaged)  in  the  provision  of 
health  care  or  in  such  research  or  in¬ 
struction; 

(C)  producing  or  supplying  drugs  or 
other  articles  for  individuals  or  entities 
for  use  in  the  provision  of  or  in  research 
into  or  instruction  in  the  provision  of 
health  care;  and 

(D)  entities  (or  associations  or  organi¬ 
zations  composed  of  such  entities)  en¬ 
gaged  in  producing  drugs  or  such  other 
articles; 

(ill)  is  a  member  of  the  immediate 
family  of  an  individual  described  in 
paragraph  (1)(1)  or  paragraph  (i)  (2) 
(i) ,  (ii) ,  or  (iv)  of  this  section  (for  pur¬ 
poses  of  this  paragraph,  “immediate 
family”  as  applied  to  any  individual  in¬ 
cludes  only  his  parents,  spouse,  children, 
brothers  and  sisters  who  reside  in  the 
same  household) ;  or 

(iv)  is 'engaged  in  issuing  any  policy 
or  contract  of  individual  or  group  health 
insurance  or  hospital  or  medical  service 
benefits. 

(j)  “Secretary”  means  the  Secretary 
of  Health.  Education,  and  Welfare  and 
any  other  officer  or  employee  of  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  to  whom  t-he  authority  involved  has 
been  delegated. 

(k)  "State”  means  any  one  of  the  sev¬ 
eral  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Vir¬ 
gin  Islands,  Guam,  the  Trust  Territory 
of  the  Pacific  Islands,  and  American 
Samoa. 

(l)  "State  health  planning  and  devel¬ 
opment  agency”  or  “State  Agency” 
means  an  agency  of  State  government 
selected  by  the  Governor  and  designated 
in  an  agreement  entered  into  pursuant 
to  section  1521  of  the  Act  to  carry  out  the 
State’s  health  planning  and  develop¬ 
ment  program. 

(m)  “Statewide  Health  Coordinating 
Council”  or  "SHCC”  means  the  body 
established  pursuant  to  section  1524  of 
the  Act  to  advise  the  State  health  plan¬ 
ning  and  development  agency. 

Subpart  B — Designation  of  State  Health 
Planning  and  Development  Agencies 

§  123.101  Purpose  and  scope. 

(a)  Section  1521  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
enter  into  an  agreement  with  the  Gover¬ 
nor  of  each  State  for  the  designation  of 
a  State  health  planning  and  development 
agency  for  such  State  for  the  purpose  of 
the  performance  within  the  State  of  the 
physical  and  mental  health  planning 
and  development  functions  prescribed  by 
section  1523  of  the  Act.  Each  such  State 
health  planning  and  development  agency 
shall  administer  the  State  administra¬ 
tive  program  prescribed  by  section  1522 
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of  the  Act  and  shall,  except  as  author¬ 
ized  under  §  123.107  of  this  subpart, 
perform  within  the  State  the  functions 
prescribed  by  section  1523  of  the  Act. 

(b)  The  regulations  of  this  subpart 
are  applicable  to  agreements,  pursuant 
to  section  1521  of  the  Public  Health  Serv¬ 
ice  Act,  for  the  conditional  or  full  desig¬ 
nation  of  a  State  health  planning  and 
development  agency  for  a  State. 

§  123.102  Application. 

The  Secretary  may  not  enter  into  a 
designation  agreement  under  this  sub¬ 
part  unless  an  application  has  been  sub¬ 
mitted  to  the  Secretary  for  such  an 
agreement.  The  application  shall  be  sub¬ 
mitted  by  a  State  at  such  time  and  in 
such  form  and  manner  as  the  Secretary 
may  prescribe,  and  shall  be  executed  by 
the  Governor. 

§  123.103  Contents  of  applications. 

In  addition  to  such  other  information 
as  the  Secretary  may  require,  an  approv- 
able  application  shall  contain: 

(a)  A  State  administrative  program 
which  meets  the  applicable  requirements 
of  9  123.104  of  this  subpart. 

(b)  In  the  case  of  an  application  for 
designation  of  a  State  Agency  on  a  con¬ 
ditional  basis  pursuant  to  section  1521 
(b)(2)  of  the  Act,  a  proposed  plan  for 
the  orderly  assumption  and  implementa¬ 
tion  of  the  health  planning  and  develop¬ 
ment  functions  prescribed  by  section 
1523  of  the  Act  and  9  123.106(b)  of  this 
subpart. 

(c)  Assurances  satisfactory  to  the  Sec¬ 
retary  that  the  agency  selected  by  the 
Governor  as  the  State  Agency  has  the 
authority  and  resources  to  administer 
the  State  administrative  program  of  the 
State  and  to  carry  out  the  health  plan¬ 
ning  and  development  functions  pre¬ 
scribed  by  section  1523  of  the  Act  (or,  In 
the  case  of  an  application  for  designa¬ 
tion  of  a  State  Agency  on  a  conditional 
basis  pursuant  to  section  1521(b)(2)  of 
the  Act) ,  that  such  agency  will  have  such 
authority  and  resources  as  may  be  re¬ 
quired  to  implement  its  approved  plan 
for  the  orderly  assumption  and  imple¬ 
mentation  of  such  functions. 

(d)  In  the  case  of  an  application  for 
full  designation  pursuant  to  section  1521 
(b)  (3)  of  the  Act,  a  description  of  the 
Statewide  Health  Coordinating  Council, 
including  a  statement  of  its  composition 
and  the  manner  in  which  it  is  organized 
and  functions,  which  shall  meet  the  re¬ 
quirements  of  subpart  D  of  this  Part. 

(e)  A  description  of  the  existing 
health  planning  and  development  ac¬ 
tivities  of  the  State,  including  a  descrip¬ 
tion  of  the  existing  and  proposed  rela¬ 
tionships  between  the  agency  selected  by 
the  Governor  as  the  State  Agency  and 
other  agencies  of  State  government  re¬ 
sponsible  for  health  programs  of  the 
State,  including  the  agencies  responsible 
for  programs  in  alcoholism,  drug  abuse, 
mental  health,  and  health  manpower 
education  and  training  (such  as  the 
Board  of  Higher  Education  or  Commis¬ 
sion  on  Education),  and  the  manner  in 
which  planning  for  these  programs  will 
be  coordinated  with  long-range  health 
service  needs  within  the  State. 
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health  and  health  care  as  the  State 
Agency  finds  necessary  to  the  perform¬ 
ance  of  its  functions  under  this  subpart, 
and  make  such  reports  available  to  the 
health  systems  agencies  for  the  respec¬ 
tive  health  service  areas  in  which  such 
providers  are  located; 

(12)  Provide,  in  accordance  with 
methods  and  procedures  approved  by  the 
Secretary,  for  the  evaluation,  at  least 
annually,  of  the  performance  by  the 
State  Agency  of  its  functions  and  of  their 
economic  effectiveness; 

(13)  Provide  that  the  State  Agency 
will  from  time  to  time,  and  in  any  event 
not  less  often  than  annually,  review  the 
State  Program  and  submit  to  the  Secre¬ 
tary  required  modifications; 

(14)  Require  the  State  Agency  to  make 
such  reports,  in  such  form  and  contain¬ 
ing  such  information  concerning  Its 
structure,  operations,  performance  of 
functions,  and  other  matters  as  the  Sec¬ 
retary  may  from  time  to  time  require, 
and  keep  such  records  and  afford  such 
access  thereto  as  the  Secretary  may  find 
necessary  to  vertify  such  reports; 

(15)  Require  the  State  Agency  to  pro¬ 
vide  for  fiscal  control  and  fund  account¬ 
ing  procedures,  consistent  with  appli¬ 
cable  requirements  of  Subpart  C  of  this 
Part,  as  the  Secretary  may  require  to 
assure  proper  disbursement  of,  and  ac¬ 
counting  for,  funds  received  by  the  State 
Agency  under  section  1525  of  the  Act; 

(16)  Permit  the  Secretary  and  the 
Comptroller  General  of  the  United 
States,  or  their  representatives,  to  have 
access  for  the  purpose  of  audit  and  ex¬ 
amination  to  any  books,  documents, 
papers,  and  records  of  the  State  Agency 
pertinent  to  the  disposition  of  amounts 
received  from  the  Secretary  under  sec¬ 
tion  1525  of  the  Act;  and 

(17)  Provide  that  if  the  State  Agency 
makes  a  decision  in  the  performance  of 
a  function  under  section  1523(a)  (3),  (4), 

(5)  or  (6)  or  Title  XVI  of  the  Act  which 
is  inconsistent  with  a  recommendation 
made  under  section  1513  (f),  (g)  or  (h) 
of  the  Act  by  a  health  systems  agency  for 
a  health  service  area  located  in  whole  or 
in  part  within  the  State — 

(i)  Such  decision  (and  the  record  upon 
which  it  was  made)  shall,  upon  request 
of  such  health  systems  agency,  be  re¬ 
viewed,  under  an  appeals  mechanism 
consistent  with  State  law  governing  and 
practices  and  procedures  of  administra¬ 
tive  agencies,  by  an  agency  of  the  State 
(other  than  the  State  health  planning 
and  development  agency)  designated  by 
the  Governor,  and 

(ii)  The  decision  of  the  reviewing 
agency  shall  for  purposes  of  Titles  XV 
and  XVI  of  the  Act  be  considered  the  de¬ 
cision  of  the  State  Agency. 
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(f)  A  statement  as  to  whether  the 
State  intends  to  develop  a  State  medical 
facilities  plan  for  the  purpose  of  partici¬ 
pating  in  the  program  authorized  by 
Title  XVI  of  the  Act,  and,  if  the  State 
does  so  intend,  a  description  of  the  man¬ 
ner  in  which  such  plan  will  be  admin¬ 
istered  by  the  State  health  planning  and 
development  agency  in  accordance  with 
section  1603  of  the  Act  and  applicable 
regulations  of  the  Secretary. 

§  123.104  State  administrative  program. 

(a)  General.  A  State  administrative 
program  (hereinafter  referred  to  as  the 
“State  Program’*)  is  a  program  for  the 
performance  within  the  State  by  its  State 
Agency  of  the  functions  prescribed  by 
section  1523  of  the  Act  and  1  123.106(b) 
of  this  subpart.  The  Secretary  may  not 
approve  a  State  Program  for  a  State  un¬ 
less  it 

(1)  Meets  the  applicable  requirements 
of  paragraph  (b)  of  this  section; 

(2)  Has  been  submitted  to  the  Secre¬ 
tary  by  the  Governor  of  the  State  as  part 
of  the  application  for  a  designation 
agreement;  and 

(3)  Has  been  submitted  to  the  Secre¬ 
tary  only  after  the  Governor  of  the  State 
has  afforded  to  members  of  the  general 
public  of  the  State  a  reasonable  oppor¬ 
tunity  to  express  their  views  on  the 
proposed  State  Program. 

(b)  Program  requirements.  To  be  ap¬ 
proved  by  the  Secretary  under  this  sub¬ 
part,  a  State  Program  must 

(1)  Provide  for  the  performance  with¬ 
in  the  State  (after  the  designation  of  a 
State  Agency  and  in  accordance  with 
the  designation  agreement)  of  the  func¬ 
tions  prescribed  by  section  1523  of  the 
Act  and  S  123.106(b)  of  this  subpart  and 
specify  the  State  Agency  of  the  State 
as  the  sole  agency  for  the  performance 
of  such  functions;  Provided,  that 

(1)  Subject  to  the  limitations  of  §  123.- 
107  of  this  subpart,  any  such  functions 
may  be  performed  by  another  agency  of 
the  State  government  upon  request  of 
the  Governor  under  an  agreement  with 
the  State  Agency;  and 

(ii)  In  the  case  of  a  State  Agency 
designated  on  a  conditional  basis,  the 
State  Program  shall  provide  for  the  per¬ 
formance  of  such  functions  in  accord¬ 
ance  with  the  plan  for  the  orderly  as¬ 
sumption  and  implementation  of  the 
health  planning  and  development  func¬ 
tions  contained  in  the  application; 

(2)  Contain  or  be  supported  by  evi¬ 
dence  satisfactory  to  the  Secretary  that 
the  State  Agency  has  under  State  law 
the  authority  to  carry  out  the  functions 
described  in  paragraph  (b)  (1)  of  this 
section; 

(3)  Contain  a  complete  budget  for  the 
operation  of  the  State  Agency  during 
the  period  of  the  proposed  designation 
agreement  for  the  conduct  of  activities 
to  be  performed  by  such  agency  pursu¬ 
ant  to  such  agreement.  Where  the  State 
Agency  proposes  to  administer  or  super¬ 
vise  the  administration  of  the  State 
medical  facilities  plan  approved  by  the 
Secretary  pursuant  to  Title  XVI  of  the 
Act,  such  budget  shall  also  include  ex¬ 
penditures  to  be  incurred  in  the  admin¬ 
istration  of  such  plan; 
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(4)  Provide  for  adequate  consultation 
with  the  Statewide  Health  Coordinating 
Council  in  carrying  out  the  State  Pro¬ 
gram,  and  contain 

(1)  In  the  case  of  a  State  Agency 
designated  on  a  conditional  basis  in  a 
State  which  has  no  such  Council  at  the 
time  of  such  designation,  a  plan  for  the 
establishment  of  the  Council  in  accord¬ 
ance  with  Subpart  D  of  this  Part,  or 

(ii)  In  the  case  of  a  fully  designated 
agency,  evidence  satisfactory  the  Sec¬ 
retary  of  authority  under  State  law  for 
such  Council. 

(5)  Set  forth  in  such  detail  as  the 
Secretary  may  prescribe  the  qualifica¬ 
tions  for  personnel  having  responsibili¬ 
ties  in  the  performance  of  the  functions 
described  in  §  123.106(b)  of  this  sub¬ 
part  and  the  State  Program  and  require 
the  State  agency  to  have  a  professional 
staff  for  planning  and  a  professional 
staff  for  development,  which  staffs  shall 
be  of  such  size  and  meet  such  qualifica¬ 
tions  as  the  Secretary  may  prescribe; 

(6)  Provide  methods  of  administration 
appropriate  for  the  proper  and  efficient 
administration  of  the  functions  described 
in  §  123.106(b)  of  this  subpart  and  the 
State  program,  including  the  establish¬ 
ment  and  maintenance  of  personnel 
standards  on  a  merit  basis  for  persons 
employed  by  the  State  in  carrying  out 
the  State  Program.  Conformity  with  the 
Standards  for  a  Merit  System  of  Per¬ 
sonnel  Administration,  45  CFR  Part  70, 
issued  by  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare,  including  any 
amendments  thereto,  and  any  standards 
prescribed  by  the  U.S.  Civil  Service  Com¬ 
mission  pursuant  to  section  208  of  the 
Intergovernmental  Personnel  Act  of  1970 
(Public  Law  91-648;  84  Stat.  1915)  modi¬ 
fying  or  superseding  such  standards,  will 
be  deemed  to  meet  this  requirement  as 
determined  by  said  Commission; 

(7)  Require  the  State  Agency  to  per¬ 
form  its  functions  in  accordance  with 
procedures  and  criteria  established  and 
published  by  it,  which  procedures  and 
criteria  shall,  with  respect  to  any  reviews 
of  proposed  or  existing  health  services, 
conform  to  the  requirements  of  section 
1532  of  the  Act  and  the  applicable  regu¬ 
lations  of  the  Secretary; 

(8)  Require  the  State  Agency  to  con¬ 
duct  its  business  meetings  in  public  and 
give  adequate  notice  to  the  public  of 
such  meetings; 

(9)  Require  the  State  Agency  to  make 
its  records  and  data  available  to  the 
general  public  upon  request; 

(10)  Provide  that  the  State  Agency 
will  enter  into  a  written  agreement  with 
each  agency  or  organization  in  the  State 
which  has  entered  into  an  agreement 
with  the  Secretary  under  section  306(e) 
of  the  Act  so  as  to  assure  that  the  State 
Agency  has  the  data  needed  on  a  timely 
basis  for  health  planning  and  resources 
development  in  the  State,  and  that  such 
data  will  be  made  available  to  all  health 
systems  agencies  designated  for  health 
service  areas  located  in  whole  or  in  part 
within  the  State; 

(11)  Require  providers  of  health  care 
doing  business  in  the  State  to  make  to 
the  State  Agency  such  statistical  and 
other  reports  of  information  related  to 


§  123.105  Conditional  Designation 
Agreements. 

In  accordance  with  section  1521(b) 
(2)  of  the  Act  and  this  subpart,  the 
Secretary  may  enter  into  an  agreement 
(hereinafter  referred  to  as  the  Condi¬ 
tional  Designation  Agreement)  with  a 
Governor  for  the  designation  of  an 
agency  (selected  by  the  Governor)  of  the 
government  of  that  State  as  the  State 
Agency  on  a  conditional  basis  with  a  view 


FEDERAL  REGISTER,  VOL.  41,  NO.  108— THURSDAY,  JUNE  3,  1976 


RULES  AND  REGULATIONS 


22527 


to  determining  the  State  Agency’s  ability 
at  the  end  of  the  period  of  its  conditional 
designation  to  meet  the  requirements  and 
perform  the  functions  of  a  fully  desig¬ 
nated  State  Agency  under  the  Act  and 
this  subpart.  Such  agreement  shall  pro¬ 
vide  that: 

(a)  The  agency  is  designated  as  the 
conditionally  designated  State  Agency 
for  the  State  for  a  term  not  to  exceed 
12  months,  beginning  on  a  date  specified 
in  the  agreement. 

(b)  During  the  period  of  conditional 
designation,  the  Secretary  shall  require 
the  State  Agency  to  perform  only  such 
of  the  functions  prescribed  by  section 
1523  of  the  Act  and  §  123.106(b)  of  this 
subpart  as  he  determines  such  State 
Agency  to  be  capable  of  performing; 
Provided,  That  the  State  Agency  must 
perform  at  least  the  functions  described 
in  S  123.106(b)  (1)  and  (2)  and,  im¬ 
mediately  upon  the  establishment  of  a 
Statewide  Health  Coordinating  Council 
for  the  State,  the  functions  described  in 
9  123.106(b)  (3). 

(c)  During  the  period  of  conditional 
designation  the  numbers  and  types  of  re¬ 
quirements  and  functions  may,  in  ac¬ 
cordance  with  paragraph  (b)  of  this  sec¬ 
tion,  be  progressively  increased  as  the 
State  Agency,  in  the  judgment  of  the 
Secretary,  becomes  capable  of  added 
responsibility. 

(d)  The  State  Agency  shall  meet  the 
requirements  of  the  Act,  this  subpart, 
and  any  additional  conditions  set  forth 
ta  the  Conditional  Designation  Agree¬ 
ment. 

§  123.106  Full  Designation  Agreements. 

In  accordance  with  section  1521(b) 

(3)  of  the  Act  and  this  subpart,  the 
Secretary  may  enter  into  an  agreement 
(hereinafter  referred  to  as  the  Full 
Designation  Agreement)  with  a  Gov¬ 
ernor  for  the  designation  of  an  agency 
(selected  by  the  Governor)  of  that  State 
as  the  State  Agency  for  the  State.  Such 
Full  Designation  Agreement  shall  pro¬ 
vide  that: 

(a)  The  agency  is  designated  as  the 
State  Agency  for  the  State  for  a  term 
not  to  exceed  12  months,  beginning  on  a 
date  specified  in  the  agreement. 

(b)  The  State  Agency  shall,  subject  to 
S  123.107  of  this  subpart,  perform  within 
the  State  the  following  functions : 

(1)  Conduct  the  health  planning  activ¬ 
ities  of  the  State  and  implement  those 
parts  of  the  State  health  plan  prepared 
by  the  Statewide  Health  Coordinating 
Council  pursuant  to  section  1524(c)  (2) 
of  the  Act  and  Subpart  D  of  this  Part 
and  the  plans  of  the  health  systems 
agencies  within  the  State  which  relate 
to  the  government  of  the  State ; 

|  (2)  Prepare,  review,  and  revise  as 
necessary  (but  at  least  annually),  and 
Submit  to  tht  Statewide  Health  Coordi¬ 
nating  Council  of  the  State  for  approval 
or  disapproval  and  for  use  in  developing 
the  State  health  plan  referred  to  in 
pragraph  (b)  (1)  of  this  section,  a  pre¬ 
liminary  State  health  plan  which  shall 
be  made  up  of  the  Health  Systems  Plans 
(hereinafter  referred  to  as  ‘‘HSP’s”)  of 


the  health  systems  agencies  within  the 
State;  Provided,  that  (i)  such  prelimi¬ 
nary  plan  may,  as  found  necessary  by 
the  State  Agency,  contain  revisions  of 
such  HSP’s  to  achieve  their  appropriate 
coordination  or  to  deal  more  effectively 
with  statewide  health  needs. 

(3)  Assist  the  Statewide  Health  Co¬ 
ordinating  Council  of  the  State  In 
the  review  of  the  State  medical  facilities 
plan  required  under  section  1603  of  the 
Act,  and  in  the  performance  of  its  func¬ 
tions  generally; 

(4)  (i)  Serve  as  the  designated  plan¬ 
ning  agency  of  the  State  for  purposes  of 
section  1122  of  the  Social  Security  Act 
and  in  accordance  with  42  CFR  Part 
100,  if  the  State  has  entered  into  an 
agreement  with  the  Secretary  pursuant 
to  such  section  1122;  and  (ii)  admin¬ 
ister  a  State  certificate  of  need  program 
which  meets  the  requirements  of  Sub¬ 
part  E  of  this  Part;  Provided,  that  the 
requirement  of  clause  (b)  (4)  (ii)  hereof 
shall  not  apply  to  a  State  Agency  of  a 
State  until  the  expiration  of  the  first 
regular  session  of  the  legislature  of  such 
State  which  begins  after  January  4, 1975; 

(5)  After  consideration  of  recommen¬ 
dations  submitted  by  Health  Systems 
Agencies  under  section  1513(f)  of  the 
Act  respecting  new  institutional  health 
services  proposed  to  be  offered  within 
the  State,  make  findings  as  to  the  need 
for  such  services  in  accordance  with  sec¬ 
tion  1532  of  the  Act  and  Subpart  E  of 
this  Part; 

(6)  Review  on  a  periodic  basis  (but 
not  less  than  often  than  every  five  years) , 
in  accordance  with  section  1532  of  the 
Act  and  applicable  regulations  of  the 
Secretary,  all  institutional  health  serv¬ 
ices  being  offered  in  the  State  and,  after 
consideration  of  recommendations  sub¬ 
mitted  by  health  systems  agencies  pur¬ 
suant  to  42  CFR  122.107(c)  (15)  respect¬ 
ing  the  appropriateness  of  such  services, 
make  public  its  findings;  Provided,  That 
such  findings  with  respect  to  any  health 
service  area  in  the  State  shall  be  made 
not  more  than  one  year  following  the 
date  on  which  the  health  systems  agency 
for  such  area  submits  its  recommenda¬ 
tions  to  the  State  Agency. 

(c)  The  State  Agency  shall  meet  the 
requirements  of  the  Act,  this  subpart, 
and  any  additional  conditions  set  forth 
in  the  Full  Designation  Agreement. 

§  123.107  Performance  of  functions  by 
other  than  the  State  Agency. 

Notwithstanding  any  other  provision 
of  this  subpart,  any  function  described 
in  §  123.106(b)  of  this  subpart  may  be 
performed  by  another  agency  of  the 
State  government  upon  request  of  the 
Governor  under  an  agreement  with 
the  State  Agency  satisfactory  to  the 
Secretary;  Provided,  That  any  agree¬ 
ment  entered  into  by  the  State  Agency 
for  the  performance  of  one  or  more  func¬ 
tions  described  in  §  123.106(b)  of  this 
subpart  by  another  agency  of  the  State 
must  contain  provisions  satisfactory  to 
the  Secretary  enabling  the  State  Agency 
to  coordinate  the  functions  to  be  per¬ 


formed  by  such  other  agency  with  the 
other  functions  described  in  such 
§  123.106(b). 

§  123.108  Renewal  and  termination  of 
agreements. 

(a)  Conditionally  designated  State 
Agencies. 

(1)  Renewal.  A  Conditional  Designa¬ 
tion  Agreement  may,  at  the  option  of  the 
Secretary  and  based  upon  the  Secretary’s 
review  of  the  State  Agency’s  performance 
and  its  application  for  renewal,  be  re¬ 
newed  for  an  additional  term  not  to  ex¬ 
ceed  12  months,  but  in  no  case  may  the 
total  period  of  conditional  designation  of 
a  State  Agency  exceed  24  months.  Where 
the  Secretary  determines  not  to  renew 
such  agreement,  the  Governor  will  be 
notified  in  writing  of  the  reasons  for  such 
determination. 

(2)  Termination.  A  Conditional  Des¬ 
ignation  Agreement  may  be  terminated 
by  the  Governor  prior  to  the  expiration 
of  its  term  upon  90  days  written  notice 
to  the  Secretary  which  shall  set  forth  the 
reasons  for  such  termination  and  its 
effective  date.  The  Secretary  may  termi¬ 
nate  the  Conditional  Designation  Agree¬ 
ment  prior  to  the  expiration  of  its  term 
upon  his  determination,  after  having 
given  the  Governor  at  least  90  days  writ¬ 
ten  notice  and  an  opportunity  for  a  hear¬ 
ing  before  an  officer  or  employee  of  the 
Department  designated  for  such  purpose 
by  the  Secretary,  that  the  State  Agency 
is  not  complying  with  the  provisions  of 
the  Agreement  or  is  incapable  of 
progressively  assuming  more  functions 
and  responsibilities. 

(b)  Fully  designated  agencies. 

(1)  Renewal.  A  Full  Designation 
Agreement  may  be  renewed  for  a  period 
not  to  exceed  12  months,  upon  the  ap¬ 
plication  by  the  Governor  for  renewal,  if 
upon  review  by  the  Secretary  (as  pro¬ 
vided  in  section  1535  of  the  Act)  he 
determines  that  the  State  Agency  has 
fulfilled,  in  a  satisfactory  manner,  the. 
functions  of  a  State  Agency  as  prescribed 
by  section  1523  of  the  Act  and  the  appli¬ 
cable  provisions  of  this  subpart.  A  deter¬ 
mination  by  the  Secretary  not  to  renew 
the  Agreement  will  be  made  only  after 
he  has  provided  the  Governor  with  writ¬ 
ten  notice  of  the  reasons  for  such  failure 
to  renew  and  of  the  opportunity  for  a 
hearing  before  an  officer  or  employee 
designated  for  such  purpose  by  the  Sec¬ 
retary. 

(2)  Termination.  A  Full  Designation 
Agreement  may  be  terminated  by  the 
Governor  prior  to  the  expiration  of  its 
term  upon  90  days  written  notice  to  the 
Secretary  which  will  set  forth  the  reasons 
for  such  termination  and  its  effective 
date.  The  Agreement  may  be  terminated 
by  the  Secretary  prior  to  the  expiration 
of  its  term  if  he  determines,  after  having 
given  the  Governor  at  least  90  days  writ¬ 
ten  notice  of  the  State  Agency’s  defi¬ 
ciencies  and  the  corrective  actions  re¬ 
quired  and  an  opportunity  for  a  hearing 
before  an  officer  or  employee  of  the  De¬ 
partment  designated  for  such  purpose  by 
Secretary,  that  the  State  Agency  is  not 
complying  with  or  effectively  carrying 
out  the  provisions  of  the  Agreement. 
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§  123.109  [Reserved] 

§  123.110  Special  provisions  for  certain 
States — Section  1536  of  the  Act. 

In  addition  to  the  other  provisions  of 
this  subpart,  the  provisions  of  this  sec¬ 
tion  shall  apply  with  respect  to  the  Vir¬ 
gin  Islands,  Guam,  the  Trust  Territory 
of  the  Pacific  Islands,  American  Samoa, 
and  any  other  State  determined  by  the 
Secretary  to  meet  the  requirements  of 
section  1536(a)  of  the  Act. 

(a)  Additional  functions  of  State 
Agencies.  (1)  Conditional  Designation 
Agreement.  In  the  case  of  a  State  Agency 
designated  pursuant  to  a  Conditional 
Designation  Agreement,  the  State 
Agency  shall  perform  such  of  the  func¬ 
tions  prescribed  by  section  1513  of  the 
Act  and  42  CFR  122.107(c)  as  the  Secre¬ 
tary,  in  writing,  directs  it  to  perform  in 
accordance  with  42  CFR  122.106  (b)  and 
(c),  as  though  the  State  were  a  health 
service  area  and  the  State  Agency  a 
health  systems  agency  for  such  area. 

(2)  Full  Designation  Agreement.  In 
the  case  of  a  State  Agency  designated 
pursuant  to  a  Full  Designation  Agree¬ 
ment,  the  State  Agency  shall  perform 
the  functions  prescribed  by  section  1513 
of  the  Act  and  42  CFR  122.107(c),  as 
though  the  State  were  a  health  service 
area  and  the  State  Agency  a  health  sys¬ 
tems  agency  for  such  area;  Provided, 
That  the  requirements  of  section  1513(f) 
of  the  Act  and  42  CFR  122.107(c)  (14) 
(relating  to  the  review  of  new  institu¬ 
tional  health  services  proposed  to  be 
offered  or  developed) ;  section  1513(g) 
of  the  Act  and  42  CFR  122.107(c)  (15) 
(relating  to  periodic  review  of  all  insti¬ 
tutional  health  services) ;  and  section 
1513(h)  of  the  Act  and  42  CFR  122.107 
(c)  (16)  (relating  to  recommendation  of 
projects  for  modernization,  construction 
and  conversion  of  medical  facilities) 
shall  not  apply  for  purposes  of  this 
section. 

(3)  Review  and  comment  by  SHCC. 
Notwithstanding  any  other  provision  of 
this  Part,  a  State  Agency  to  which  this 
section  applies  shall  afford  the  SHCC 
for  such  State  a  reasonable  opportunity 
to  review  and  comment  upon  the  follow¬ 
ing  actions  by  the  State  Agency  before 
such  actions  are  made  final: 

(i)  The  establishment,  annual  review, 
and  amendment  of  the  Annua]  Imple¬ 
mentation  Plan  (“AIP”)  as  described  in 
42  CFR  122.107(c)  (3) ; 

(ii)  The  development  and  publication 
of  specific  plans  and  programs  for 
achieving  the  objectives  established  in 
the  AIP,  as  described  in  42  CFR  122.107 
(c)  (6) ; 

(iii)  The  making  of  grants  and  con¬ 
tracts  from  the  Area  Health  Services  De¬ 
velopment  Fund  pursuant  to  section  1640 
of  the  Act,  as  described  in  42  CFR 
122.107(c)  (9) ; 

(iv)  The  making  of  findings  as  to  the 
need  for  new  Institutional  health  serv¬ 
ices  proposed  to  be  offered  in  the  State, 
as  described  in  $  123.106(b)  (5)  of  this 
subpart; 

(v)  The  making  of  findings  as  to  the 
appropriateness  of  existing  institutional 
health  services  being  offered  in  the  State. 


as  described  in  $  123.106(b)  (6)  of  this 
subpart;  and 

(vi)  The  approval  or  disapproval  of 
each  proposed  use  of  Federal  funds 
within  the  State,  as  described  in  42  CFR 
122.107(c) (17). 

(b)  Preliminary  State  health  plan. 
For  purposes  of  this  section,  the  Health 
Systems  Plan  developed  by  a  State 
Agency  pursuant  to  section  1513(b)  (2) 
of  the  Act  and  42  CFR  122.107(c)(2), 
made  applicable  to  State  Agencies  by 
paragraph  (a)  of  this  section,  shall  be 
deemed  to  be  the  preliminary  State 
health  plan  for  purposes  of  section  1523 
(a)  (2)  of  the  Act  and  5  123.106(b)  (2) 
of  this  subpart. 

(c)  State  Agency  staff.  Notwithstand¬ 
ing  ajiy  other  provisions  of  this  subpart 
relating  to  State  Agency  staff,  a  State 
Agency  to  which  this  section  is  applica¬ 
ble  shall  have  a  staff  which  meets  the 
requirements  of  42  CFR  122.110;  Pro¬ 
vided,  that  the  Secretary  may,  for  good 
cause  shown  upon  application  by  any 
such  State  Agency,  waive  the  require¬ 
ments  of  42  CFR  122.110  in  whole  or  in 
part  with  respect  to  such  agency;  and 
Provided  further.  That  the  requirements 
of  section  1522(b)  (4)  (B)  of  the  Act  and 
§  123.104(b)  (6)  of  this  subpart  (relating 
to  personnel  standards  on  a  merit  basis) 
shall  apply  to  each  State  Agency  under 
this  section. 

Subpart  C — Grants  to  State  Health 
Planning  and  Development  Agencies 

§  123.201  Applicability. 

The  regulations  of  this  subpart,  ex¬ 
cept  for  $  123.211  thereof,  are  applicable 
to  grants  under  section  1525  of  the  Pub¬ 
lic  Health  Service  Act  (42  U.S.C.  300m- 
4)  to  State  health  planning  and  develop¬ 
ment  agencies  designated  under  section 
1521  of  the  Public  Health  Service  Act 
(42  U.S.C.  300m)  to  assist  them  in  meet¬ 
ing  the  costs  of  their  operation,  including 
costs  incurred  in  the  administration  of 
the  State  medical  facilities  plan  under 
Title  XVI  of  the  Act. 

§  123.202  Eligibility. 

Any  conditionally  or  fully  designated 
State  Agency  is  eligible  for  a  grant  under 
this  subpart. 

g  123.203  Application. 

(a)  An  application  for  a  grant  under 
this  subpart  shall  be  submitted  to  the 
Secretary  at  such  time  and  in  such  form 
and  manner  as  the  Secretary  may  pre¬ 
scribe,  and  shall  be  executed  by  an  of¬ 
ficer  or  employee  of  the  State  officially 
authorized  to  act  for  the  applicant 
agency  and  to  assume  on  behalf  of  the 
agency  the  obligations  imposed  by  the 
Act,  the  regulations  of  this  subpart,  and 
any  additional  terms  or  conditions  of  the 
grant.1 

(b)  The  application  shall  contain  the 
following:  (1)  A  full  and  complete 
budget  (i)  of  expenditures  to  be  in¬ 
curred  by  the  applicant  agency  in  carry- 


1  Applications  and  Instructions  may  be 
obtained  from  the  Regional  Health  Adminis¬ 
trator  In  the  Regional  Office  of  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare  for 
the  region  In  which  the  State  Is  located. 


ing  out  its  approved  State  administra¬ 
tive  program  in  accordance  with  section 

1522  of  the  Act  and  the  terms  and  con¬ 
ditions  of  the  designation  agreement  en¬ 
tered  into  by  the  Secretary  and  the  Gov¬ 
ernor  of  the  State  pursuant  to  Subpart 
B  of  this  Part  (including  expenditures  to 
be  incurred  in  assisting  the  Statewide 
Health  Coordinating  Council  in  the  per¬ 
formance  of  its  functions),  and  (ii) 
where  the  State  Agency  is  administer¬ 
ing  or  supervising  the  administration  of 
the  State  medical  facilities  plan  ap¬ 
proved  by  the  Secretary  pursuant  to 
Title  XVI  of  the  Act,  of  expenditures  to 
be  incurred  in  the  administration  of  such 
plan. 

(2)  An  assurance  satisfactory  to  the 
Secretary  that  the  State  Agency  will  ex¬ 
pend  in  performing  the  functions  pre¬ 
scribed  by  section  1523  of  the  Act  during 
the  fiscal  year  for  which  the  grant  Is 
sought  an  amount  of  funds  from  non- 
Federal  sources  which  is  at  least  as  great 
as  the  average  amount  of  funds  from 
non-Federal  sources  expended  for  such 
purposes  (excluding  expenditures  of  a 
non-recurring  nature)  in  the  three  fiscal 
years  immediately  preceding  the  fiscal 
year  for  which  the  grant  is  sought,  by 
the  State  for  which  such  State  Agency 
has  been  designated.  Such  assurance 
shall  be  supported  by  the  following: 

(i)  An  itemized  statement  showing  the 
amount  of  funds  from  non-Federal 
sources  expended  by  the  State  for  carry¬ 
ing  out  functions  described  in  section 

1523  of  the  Act  in  each  of  the  three 
fiscal  years  immediately  preceding  the 
fiscal  year  for  which  the  grant  is  sought, 
excluding  expenditures  of  a  non-recur¬ 
ring  nature;  and 

(ii)  A  description  of  the  amount  and 
sources  of  non-Federal  funds  which  will 
be  expended  by  the  State  Agency  in  car¬ 
rying  out  the  functions  described  in  sec¬ 
tion  1523  of  the  Act  under  the  designa¬ 
tion  agreement  during  the  grant  period ; 
and 

(3)  A  statement  of  the  amount  of 
grant  funds  requested. 

§  123.204  Grant  award. 

(a)  The  Secretary  will  award  a  grant 
under  this  subpart  to  each  agency  which 

(1)  is  designated  as  a  State  Agency 
under  a  designation  agreement; 

(2)  has  provided  the  assurance  re¬ 
quired  by  5  123.203(b)(2)  of  this  sub¬ 
part;  and 

(3)  otherwise  meets  the  applicable  re¬ 
quirements  of  the  Act  and  of  this  sub¬ 
part. 

(b)  The  amount  of  any  grant  under 
this  subpart  will  be  computed  as  follows; 

(1)  The  Secretary  will  allocate  to  each 
State  the  product  of  (i)  the  percentage 
which  the  State’s  population  (as  deter¬ 
mined  by  the  Secretary  from  the  latest 
available  estimate  from  the  Department 
of  Commerce)  bears  to  the  total  of  the 
populations  of  all  the  States  (as  so  de¬ 
termined)  and  (ii)  the  amount  of  ap¬ 
propriated  funds  determined  by  the  Sec¬ 
retary  to  be  available  for  grants  under 
this  subpart;  Provided,  That  (A)  where 
the  amount  allocated  to  Guam,  Ameri¬ 
can  Samoa,  the  Trust  Territory  of  the 
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Pacific  Islands,  or  the  Virgin  Islands  as  a 
result  of  such  computation  Is  less  than 
one-half  of  one  percent  of  the  amount 
available  for  grants  under  this  subpart, 
such  allocation  shall  be  increased  to  one- 
half  of  one  percent  of  such  amount  and 
the  allocation  to  other  States  reduced 
accordingly;  and  (B)  where  the  amount 
allocated  to  any  State  not  listed  in  clause 
(A)  above  as  a  result  of  such  computation 
is  less  than  one  and  one-fourth  percent 
of  the  amount  available  for  grants  under 
this  subpart,  such  allocation  shall  be 
increased  to  one  and  one-fourth  percent 
of  such  amount  and  the  allocations  to 
other  States  reduced  accordingly. 

(2)  On  the  basis  of  the  budget  con¬ 
tained  in  the  application  and  his  esti¬ 
mate  of  the  amount  required  by  the  State 
Agency  to  carry  out  its  approved  State 
administrative  program  under  the  desig¬ 
nation  agreement,  and  the  cost  of  ad¬ 
ministration  of  the  State  medical  facili¬ 
ties  plan  under  Title  XVI  of  the  Act,  the 
Secretary  will  estimate  the  operation 
costs  of  the  State  Agency  during  the 
grant  period. 

(3)  The  amount  of  each  grant  to  a 
State  Agency  shall  be  the  lesser  of:  (i) 
the  amount  of  the  allocation  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  for  the  State  for  which  such 
State  Agency  has  been  designated; 

(ii)  75  percent  of  the  estimated  opera¬ 
tion  costs  of  the  State  Agency  as  deter¬ 
mined  by  the  Secretary  pursuant  to  para¬ 
graph  (b)  (2)  of  this  section;  or 

(ill)  The  amount  requested  by  the 
State  Agency  in  its  application;  Provided, 
That  any  appropriated  funds  remaining 
after  the  application  of  paragraphs  (b) 
(3)  (1),  (ii)  and  (ill)  above  shall,  on  a 
proportional  basis,  be  applied  to  increase 
the  grants  of  those  State  Agencies  with 
respect  to  which  the  amount  described  in 
paragraph  (i)  is  less  than  either  of  the 
amounts  described  in  paragarphs  (ii) 
and  (iii) ;  Provided  further.  That  no 
State  Agency  may  receive  a  grant  which 
exceeds  either  75%  of  its  estimated  oper¬ 
ation  costs  or  the  amount  requested  in 
its  application. 

(c)  All  grant  awards  shall  be  in  writ¬ 
ing  and  shall  set  forth  the  amount  of 
funds  granted  and  the  period  for  which 
such  funds  will  be  available  for  obliga¬ 
tion  by  the  State  Agency. 

§  123.205  Grant  payments. 

The  Secretary  will  from  time  to  time 
make  payments  to  a  grantee  of  all  or  a 
portion  of  any  grant  award,  either  in 
advance  or  by  way  of  reimbursement  for 
expenses  incurred  or  to  be  incurred,  to 
the  extent  he  determines  such  payments 
necessary  to  promote  prompt  initiation 
and  advancement  of  the  approved 
activity. 

§  123.206  Use  of  grant  funds. 

(a)  Any  funds  granted  pursuant  to  this 
subpart,  as  well  as  other  funds  required 
as  a  condition  of  the  grant  to  be  used 
in  performance  of  the  approved  activity, 
shall  be  expended  solely  for  the  adminis¬ 
tration  of  the  State  medical  facilities 
plan  under  Title  XVI  of  the  Act  and  ap¬ 
plicable  regulations  of  the  Secretary  and 
for  carrying  out  the  State  administra¬ 


tive  program  in  accordance  with  Title 
XV  of  the  Act,  the  applicable  provisions 
of  this  Part,  the  designation  agreement, 
tiny  additional  terms  and  conditions  of 
the  grant  award,  and  the  applicable  cost 
principles  prescribed  by  Subpart  Q  of 
45  CFR  Part  74. 

(b)  Funds  granted  pursuant  to  this 
subpart  shall  be  available  for  obligation 
only  during  the  period  of  the  designation 
agreement. 

§  123.207  NondiM-riminalion. 

(a)  Attention  is  called  to  the  require¬ 
ments  of  Title  VI  of  the  Civil  Rights 
Act  of  1964  (78  Stat.  252,  42  U.S.C.  2000d 
et  seq.)  and  In  particular  section  601 
of  such  Act  which  provides  that  no  per¬ 
son  in  the  United  States  shall,  on  the 
grounds  of  race,  color,  or  national  origin 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  ac¬ 
tivity  receiving  Federal  financial  assist¬ 
ance.  A  regulation  implementing  such 
Title  VI,  which  is  applicable  to  grants 
made  under  this  subpart,  has  been  issued 
by  the  Secretary  with  the  approval  of 
the  President  (45  CFR  Part  80) . 

(b)  Attention  is  called  to  the  require¬ 
ments  of  section  504  of  the  Rehabilita¬ 
tion  Act  of  1973,  as  amended,  which  pro¬ 
vides  that  no  otherwise  qualified  handi¬ 
capped  individual  in  the  United  States 
shall,  solely  by  reason  of  his  handicap, 
be  excluded  from  participation  in,  be  de¬ 
nied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  ac¬ 
tivity  receiving  Federal  financial  assist¬ 
ance. 

§  123.208  Grantee  accountability. 

(a)  Accounting  lor  grant  award  pay¬ 
ments.  All  payments  made  by  the  Sec¬ 
retary  shall  be  recorded  by  the  grantee 
in  accounting  records  separate  from  the 
records  of  all  other  grant  funds,  includ¬ 
ing  funds  derived  from  other  grant 
awards.  With  respect  to  each  approved 
project,  the  grantee  shall  account  for  the 
sum  total  of  all  amounts  paid  by  pre¬ 
senting  or  otherwise  making  available 
evidence  satisfactory  to  the  Secretary  of 
expenditures  for  costs  meeting  the  re¬ 
quirements  of  this  subpart. 

(b)  Accounting  for  non-Federal  funds. 
The  agency  shall  account  for  all  non- 
Federal  funds  expended  during  the  grant 
period  in  carrying  out  the  approved  ac¬ 
tivities  in  accordance  with  procedures 
prescribed  by  the  Secretary. 

§  123.209  Applicability  of  45  CFR  Part 
74. 

The  provisions  of  45  CFR  Part  74,  es¬ 
tablishing  uniform  administrative  re¬ 
quirements  and  cost  principles,  shall  ap¬ 
ply  to  all  grants  under  this  subpart. 

§  123.210  Additional  conditions. 

The  Secretary  may  with  respect  to  any 
grant  award  impose  additional  condi¬ 
tions  prior  to  or  at  the  time  of  the  award 
when  in  his  judgment  such  conditions 
are  necessary  to  assure  or  protect  ad¬ 
vancement  of  the  approved  activity,  the 
interests  of  the  public  health,  or  the 
conservation  of  grant  funds. 


§  123.211  Additional  grants  to  certain 
State  Agencies— section  1536  of  the 
Act. 

In  addition  to  grants  pursuant  to  sec¬ 
tion  1525  of  the  Act,  a  State  Agency 
designated  for  the  Virgin  Islands,  Guam, 
the  Trust  Territory  of  the  Pacific  Is¬ 
lands,  American  Samoa,  or  any  other 
State  determined  by  the  Secretary  to 
meet  the  requirements  of  section  1536 

(a)  of  the  Act  may  receive  a  grant  un¬ 
der  section  1516  of  the  Act.  The  provi¬ 
sions  of  this  section  apply  to  such  grants 
to  State  Agencies  under  section  1516  of 
the  Act. 

(a)  Application.  An  application  for  a 
grant  under  this  section  must  conform 
to  the  requirements  of  42  CFR  122.203. 

(b)  Amount  of  Grant.  (1)  Where  a 
Slate  Agency  has  entered  into  a  Condi¬ 
tional  Designation  Agreement  under 
§  123.105  of  this  Part,  the  State  Agency 
shall  receive  a  grant  which  is  computed 
in  accordance  with  42  CFR  122.204 

(b)  (1). 

(2)  Where  a  State  Agency  has  entered 
into  a  Full  Designation  Agreement  under 
§  123.106  of  this  Part,  the  State  Agency 
shall  receive  a  grant  which  is  computed 
in  accordance  with  42  CFR  122.204(b) 
(2). 

(c)  Population.  For  purposes  of  deter¬ 
mining  the  amount  of  a  grant  under  this 
section,  the  population  of  a  State  will  be 
determined  by  the  Secretary  in  accord¬ 
ance  with  42  CFR  122.205. 

(d)  Assurance  of  expenditure  of  non- 
Federal  funds.  A  State  Agency  which 
qualifies  for  a  grant  under  this  section 
may  receive  an  increased  amount  of 
grant  funds  in  accordance  with  section 
1516  of  the  Act  and  42  CFR  122.204  where 
the  State  Agency  provides  assurance  in 
accordance  with  42  CFR  122.206  that  the 
agency  will  expend  or  obligate  non-Fed¬ 
eral  funds  during  the  grant  period  for 
the  purposes  for  which  grants  under  this 
section  may  be  made. 

(e)  Grant  payments.  Payments  to  a 
grantee  of  a  grant  award  will  be  made  in 
accordance  with  42  CFR  122.207. 

(f )  Use  of  grant  funds.  Funds  granted 
pursuant  to  this  section,  as  well  as  other 
funds  required  as  a  condition  of  the 
grant  to  be  used  in  performance  of  the 
approved  activity,  shall  be  expended  in 
accordance  with  42  CFR  122.209. 

(g)  Nondiscrimination.  The  provisions 
of  42  CFR  122.209  shall  apply  to  grants 
made  under  this  section. 

(h)  Grantee  accountability.  The  pro¬ 
visions  of  paragraphs  (a)  and  (b)  of  42 
CFR  122.211  shall  apply  to  grants  made 
under  this  section. 

(i)  Applicability  of  45  CFR  Part  74. 
The  provisions  of  45  CFR  Part  74,  estab¬ 
lishing  uniform  administrative  require¬ 
ments  and  cost  principles,  shall  apply 
to  all  grants  made  under  this  section.  J 

(j)  Additional  conditions.  The  Secre¬ 
tary  may  with  respect  to  any  grant 
award  impose  additional  conditions  prior 
to  or  at  the  time  of  any  award  when  in 
his  judgment  such  conditions  are  neces¬ 
sary  to  assure  or  protect  advancement  of 
the  approved  project,  the  interests  of  the 
public  health,  or  the  conservation  of 
grant  funds. 
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Subpart  D — Statewide  Health  Coordinating 
Councils 

§  123.301  Purpose  and  scope. 

Section  1524  of  the  Public  Health  Serv¬ 
ice  Act  provides  that  each  State  health 
planning  and  development  agency  shall 
be  advised  by  a  Statewide  Health  Coor¬ 
dinating  Council  (hereinafter  referred  to 
as  the  "SHCC”) .  The  regulations  of  this 
subpart  are  applicable  to  the  establish¬ 
ment  and  operation  of  SHCC’s. 

§  123.302  Establishment. 

A  SHCC  may  not  be  established  in  a 
State  until  health  systems  agencies  have 
been  designated  for  one-half  or  more  of 
the  health  service  areas  which  are  lo¬ 
cated  in  whole  or  in  part  in  the  State. 

§  123.303  Composition. 

Except  as  authorized  by  §  123.307  of 
this  subpart,  a  SHCC  shall  be  composed 
In  the  following  manner: 

(a)  A  SHCC  shall  have  no  fewer  than 
16  representatives  appointed  by  the  Gov¬ 
ernor  of  the  State  from  lists  of  at  least 
five  nominees  submitted  to  the  Gover¬ 
nor  by  each  of  the  health  systems  agen¬ 
cies  designated  for  health  service  areas 
which  fall,  in  whole  or  in  part,  within 
the  State. 

(1)  Each  such  health  systems  agency 
shall  be  entitled  to  the  same  number  of 
representatives  on  the  SHCC. 

(2)  Each  such  health  systems  agency 
shall  be  entitled  to  at  least  two  repre¬ 
sentatives  on  the  SHCC. 

<3)  Of  the  representatives  of  any 
health  systems  agency,  not  less  than  one- 
half  shall  be  individuals  who  are  con¬ 
sumers  of  health  care  and  who  are  not 
providers  of  health  care. 

(4)  Each  such  health  systems  agency 
shall  submit  to  the  Governor  a  list  of 
nominees  numbering  at  least  twice  the 
number  of  representatives  to  which  the 
health  systems  agency  is  entitled. 

(5)  Each  person  nominated  for  or 
appointed  to  the  SHCC  under  this  para¬ 
graph  shall  have  his  principal  place  of 
residence  in  the  State  for  which  the 
SHCC  is  established. 

(b)  In  addition  to  the  appointments 
made  under  paragraph  (a)  of  this  sec¬ 
tion,  the  Governor  may  appoint  such  per¬ 
sons  (including  State  officials,  public 
elected  officials,  and  other  representa¬ 
tives  of  governmental  authorities  within 
the  State)  to  serve  on  the  SHCC  as  he 
deems  appropriate;  except  that 

(1)  the  number  of  persons  appointed 
to  the  SHCC  under  this  paragraph  may 
not  exceed  40  per  centum  of  the  total 
membership  of  the  SHCC;  and 

<2)  a  majority  of  the  persons  ap¬ 
pointed  by  the  Governor  under  this  para¬ 
graph  shall  be  consumers  of  health  care 
who  are  not  providers  of  health  care. 

(c)  Not  more  than  60  per  centum  of 
the  membership  of  the  SHCC  shall  be 
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consumers  of  health  care  who  are  not 
providers  of  health  care. 

(d)  Not  less  than  one-third  of  the  pro¬ 
viders  of  health  care  who  are  members 
of  the  SHCC  shall  be  direct  providers  of 
health  care. 

(e)  Where  two  or  more  hospitals  or 
other  health  care  facilities  of  the  Vet¬ 
erans  Administration  are  located  ih  a 
State,  the  SHCC  for  such  State  shall,  in 
addition  to  the  other  members  appointed 
pursuant  to  this  section,  include,  as  an  ex 
officio  member,  an  individual  whom  the 
Chief  Medical  Director  of  the  Veterans 
Administration  shall  have  designated  as 
a  representative  of  such  facilities.  Such 
individual  shall  be  considered  a  direct 
provider  of  health  care  for  purposes  of 
paragraph  (c)  of  this  section. 

§  123.304  f  Reserved  1 
§  123.305  (Reserved] 

§  123.306  Functions. 

A  SHCC  shall  perform  the  iollowing 
functions : 

(a)  Review  annually  and  coordinate 
the  Health  Systems  Plan  (“HSP”)  and 
Annual  Implementation  Plan  (“AIP”)  of 
each  health  systems  agency  of  a  health 
service  area  located  in  whole  or  in  part 
within  the  State  and  report  to  the  Secre¬ 
tary,  for  purposes  of  his  review  under 
section  1535(c)  of  the  Act,  its  comments 

'  on  such  HSP  and  AIP,  at  such  times  and 
in  such  form  and  manner  as  the  Secre¬ 
tary  may  direct. 

(b)  Prepare,  and  review  and  revise  as 
necessary  (but  at  least  annually) ,  a  State 
health  plan  which  shall  be  made  up  of 
the  HSP’s  of  the  health  systems  agencies 
within  the  State.  Such  plan  may,  as 
found  necessary  by  the  SHCC,  contain 
revisions  of  such  HSP’s  to  achieve  their 
appropriate  coordination  or  to  deal  more 
effectively  with  statewide  health  needs. 

(1)  In  the  preparation  and  revision  of 
the  State  health  plan,  the  SHCC  shall 
review  and  consider  the  preliminary 
State  health  plan  submitted  by  the  State 
agency  under  section  1523(a)(2)  of  the 
Act  and  S  123.106(b)  (2)  of  this  Part,  and 
shall  conduct  a  public  hearing  on  the 
plan  as  proposed  by  the  SHCC  and  shall 
give  interested  persons  an  opportunity  to 
submit  their  views  orally  and  in  writing. 

(i)  Not  less  than  30  days  prior  to  any 
such  hearing,  the  SHCC  shall  publish  in 
at  least  two  newspapers  of  general  cir¬ 
culation  in  the  State  a  notice  of  its  con¬ 
sideration  of  the  proposed  plan,  the  time 
and  place  of  the  hearing,  the  place  at 
which  interested  persons  may  consult 
the  plan  in  advance  of  the  hearing,  and 
the  place  and  period  during  which  to  di¬ 
rect  written  comment  to  the  SHCC  on  the 
plan. 

<ii)  At  least  15  days  prior  to  such  pub¬ 
lication,  the  SHCC  shall  provide  a  copy 
of  the  plan  to  the  Governor  for  purposes 
of  his  review  and  comment 


(2)  At  such  time  and  in  such  form  and 
manner  as  the  Secretary  may  prescribe, 
the  SHCC  shall  provide  to  the  Secretary 
a  copy  of  its  current  State  health  plan. 

(c)  Review  annually  the  budget  of  each 
health  systems  agency  located  in  whole 
or  in  part  within  the  State  and  report  to 
the  Secretary,  for  purposes  of  his  review 
under  section  1535(a)  of  the  Act,  its  com¬ 
ments  on  such  budget,  at  such  time  and 
in  such  form  and  manner  as  the  Secre¬ 
tary  may  direct. 

(d)  Review  applications  submitted  by 
such  health  systems  agencies  (or,  in  the 
case  of  the  Virgin  Islands,  Guam,  the 
Trust  Territory  of  the  Pacific  Islands, 
American  Samoa,  and  any  other  State 
which  has  been  determined  by  the  Secre¬ 
tary  to  meet  the  requirements  of  section 
1536(a)  of  the  Act,  by  the  State  Agencies 
of  such  States)  for  grants  under  sections 
1516  and  1640  of  the  Act  and  report  to 
the  Secretary,  at  such  time  and  in  such 
form  and  manner  as  the  Secretary  may 
direct,  its  comments  on  such  applications. 

(e)  Advise  the  State  Agency  generally 
on  the  performance  of  its  functions. 

(f)  Review  annually  and  approve  or 
disapprove  any  State  plan  and  any  appli¬ 
cation  (and  any  revision  of  a  State  plan 
or  application)  submitted  to  the  Secre¬ 
tary  as  a  condition  to  the  receipt  of  Fed¬ 
eral  funds,  made  available  under  allot¬ 
ments,  in  accordance  with  section  1524 
(c)  (6)  of  the  Act  and  applicable  regula¬ 
tions  of  the  Secretary. 

(g)  Review  and  approve  or  disapprove 
the  State  medical  facilities  plan  prepared 
by  the  State  Agency  pursuant  to  section 
1603  of  the  Act,  on  the  basis  of  whether 
such  State  medical  facilities  plan  is  con¬ 
sistent  with  the  State  health  plan  pre¬ 
pared  in  accordance  with  paragraph  <b) 
of  this  section.  . 

§  123.307  Special  provision  for  member¬ 
ship  of  certain  SHCCV— Seel  ion  1536 
of  the  Act. 

In  the  case  of  the  Virgin  Islands, 
Guam,  the  Trust  Territory  of  the  Pa¬ 
cific  Islands,  American  Samoa,  or  any 
other  State  determined  by  the  Secretary 
to  meet  the  requirements  of  section  1536 
(a)  of  the  Act,  the  membership  of  the 
SHCC  shall  number  not  less  than  16  nor 
more  than  30,  and  shall  be  appointed  by 
the  Governor  of  such  State  in  accordance 
with  the  provisions  of  42  CFR  122.109(b) , 
relating  to  the  composition  of  the  gov¬ 
erning  body  of  a  health  systems  agency; 
Provided  that  in  the  case  of  the  Virgin 
Islands,  Guam,  the  Trust  Territory  of 
the  Pacific  Islands,  or  American  Samoa, 
any  of  the  requirements  of  42  CFR  122.- 
109(b)  may  be  waived  by  the  Secretary 
upon  the  written  request  of  the  Governor 
supported  by  evidence  sufficient  to  sat¬ 
isfy  the  Secretary  that  such  requirement 
cannot  be  met  or  would,  under  the  cir¬ 
cumstances,  be  inconsistent  with  the  pur¬ 
poses  of  the  Act. 
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